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Relevant Docket Entries 


DATE PROCEEDINGS 


9/13/73 Complaint, tiled. Summons 
issued and together with 
same and copies of complaint 
handed to Marshal for service. 


12/17/73 Answer filed. 


1/10/74 Notice & Motion for Summary 
Judgment filed by Plaintiff. 


3/13/74 Motion for Summary Judgment 
filed by Defendant. 


3/28/74 Ruling on Cross Motions for 
Summary Judgment filed. 
Clarie, J. m. 3/29/74 
Copies mailed to counsel of 
record (New Hearing for 
Plaintiff within 30 days). 


4/3/74 Plaintiff's Motion for Reconsi- 
deration. "The Plaintiff's 
notion for reconsiceration 
and/or certification for 
interlocutory appeal under 
28 USC §1292 (b)is DENIED; 
SO ORDERED. Clarie, J. m 4-5- 
74. Copies mailed to counsel 
of record. 

9/15/74 Plaintiff Renewed Mction for 
Summary Judgment 


Relevant Docket Entries (Contd.) 


DATE PROCEEDINGS 


2/4/75 Final Ruling on Cross Motions 
for Summary Judgment, Clarie, 
J. m 2-5-75. (complaint dis- 
missed). Copies mailed to 
counsel. 


3/31/75 Hearing on Damages. 
4/25/75 Ruling on Hearing in Damages. 


4/28/75 Judgment entered Markowski, J. 
m 5-2-75. Copies mailed. 


UNITED STATES DISTRICT COURT 


DISTRICT OF CONNECTICUT 


ROGER diLEO 
Plaintiff 
vs. civit acrion no. #-16X 


RICHARD GREENFIELD, 
SHIRLEY KLIGERMAN 


ee ee eet ee tt ae ee ee ee 


EUGENE SWE EY, 
ARNOLD, LD HARRIS, COMPLAINT 
BARRY GR E, ALL MEMBERS 
OF THE BLOOMFIELD RD OF 
EDUCATION, AND H 
CHESTER, SUPERINT ENT OF 
BLOOMFIELD SCHOOLS 
Defendants 
1. This is an action to redress the deprivation under color 


of §10-151(b) Conn. Gen. Stats. of due process rights secured to 
the Plaintiff by the Fourteenth Amendment to the Constitution of 
the United States in which the civil liability 7f the Defendants 
arises from 42 U.S.C. §1983 and in which jurisdiction is therefore 
conferred upon this Court by 28 U.S.C. §1343. 

2. The Plaintiff is a citizen of the United States resident 
in Hartford, Connecticut who prior to the events alleged in this 
complaint had acquired tenure as a teacher in the employ of the 
Bloomfield Board of Education as the word “tenure” is used in 


connection with §10-151 Conn. Gen. Stats. 


jDoc. 1, pg. 1} 
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3. The first six named Defendants are residents of Bloomfiel¢ 


Connecticut and members of the Bloomfield Board of Education. 
Under Connecticut law board members serve as agents of the state 
in their community, and the responsibility delegated to them by th 


legislature is to maintain the public schools of the town. The 


SS EE 


Defendant Chester is employed by them as Superintendent of schools 
and is also a resident of Bloomfield. The actions of all Defen- 
dants alleged in this complaint came in their official capacities. 
4. On June 21, 1973 the Defendant Chester wrote to the 
Plaintiff a letter whose ¢ iplete text is as follows: 
This letter is official notification of your 
dismissal from the Bicomfield School System 
effective at the end of this present school year. 
This action is taken on the basis of unpro- 
fessional conduct on your part in the performance 
of your duties. Specifically, after two confer- 
ences with you in regard to your relationship with 
students, and being cautioned by Mr. Cronin and 
myself, you continued to evidence poor practices 
in your relationship to students. 
5. In response to said letter the Plaintiff, by letter dated 
June 26, 1973, requested a hearing before the Board of Education 
as provided for in §10-151{(b) Conn. Gen. Stats. and included in 
his letter the following requeet for information about the charges 
against him: 
Your letter is too general in its statement for 
me to understand the nature of the reasons for the 
action. Will you please advise me of the following: 
(a) Where, when and with whom were the two 


conferences supposedly held between myself and 
others regarding my relationship with students? 


What was said by each participant? 


When did each of you and ™ . Cronin caution 
me? 


(c) 


(a) What was the caution which you gave me? 


(e) What poor practices in my relationship to 
students do you claim that I have evidenced? 


(£) What witnesses are there as to any improper 
conduct on my part? 


6. On July 2, 1973 the Defendant Chester purported to 
réspond by a letter whose complete text is as follows: 

The Board of Education is meeting tomorrow 
evening (July 3, 1973) and at that time they will 
establish a date for the hearing and you will re- 
ceive notification. 

Your dismissal is predicated on §10-151(b) (6) 
“other due and sufficient cause", specifically, 
improper conduct towards students on several 
occasions. 

7. Thereafter the Bloomfield Board of Education held a 
hearing to consider Plaintiff's dismissal on July 10, 1973 and 
continued said hearing to July 23, 1973. A transcript was made 
which will be submitted to the Court. 

8. Following the conclusion of the hearing as continued, the 
Defendant Greenfield notified the Plaintiff's attorney by a letter 
dated August 1, 1973 whose complete text is as follows: 

Please be advised that pursuant to §10-151(b) 
of the Connecticut General Statutes, follodng the 
hearing held by the Bloomfield Board of Education 
on July 23, 1973, the Board voted to terminate 
Mr. diLeo's employment with the Bloomfield Public 
Schools. 

As s00n as a copy of the tr.nscript of the 


hearing is received from the recorder it will be 
forwarded to you. 


9. The actions of the Defencants allsged above have deprived 


the Plaintiff of his rights of du. process secured to him under 


the Fourteenth Amendment to the Constitution of the United States 


in the following respects: 


a. Section 10-15l(b) (6) Conn. Gen. Stats., upon 


which the Defendant Board members rested the 
dismissal is so vague that the Plaintiff had 


insufficient notice to permit him to conform 


his conduct as a teacher to its standard of 


“other due and sufficient cause.” 


The letters of June 21, 1973 


1973 and July 2, 


quoted in paragraphs 4 and 6 above, failed to 
give him sufficient notice of the charges 
gainst him to enable him to prepare for the 
hearing. 
c During the course of ‘the hearings held July 10, 
1 73 and July 23, 1973 the Defendant Board 
members received into evidence hearsay state- 
ments relating to the alleged conduct and ' 
competence of the Plaintiff over the objection 
of counsel for the Plaintiff. The evidence 
was on issucs critica. to the termination 
decision and there was readily available 
testimony which could have heen obtained by 
the Board from the undeilying declarant~. 


The Plaintiff cequested and was denied access 


to progress reports, academic progress re- 
cords and disciplinary records relating \& 
some of the absent declarants. Thus, the 
Board relied upon unreliable evidence and 
the Plaintiff was denied the opportunity 
to confront and cross-examine the real 
witnesses a ainst hin. 

a. The letter of August 1, 1973 advising the 
Plaintiff, through his attorney, of the 
termination decision does not identify any 
grounds for the Board's action. 

10. As a result of the termination of his emplo “ent, the 
Plaintiff has been denied the opportunity to continue teaching for 
the academic year 1973-74, for which his salary had been fixed at 
$12,654, and the opportunity to continue in saii employment for 
subsequent years for amounts of not less than that. He nas 
further suffered harm to tis professional career and reputation. 

WHEREFORE, the Plaintiff respectfully requests as relief a 
judgment of this Cuurt which: 

a. declares his termination illegal; 

b. requires his reinstatement; 

2. awards him damages in the amount of his lo 
wages and for his damaged professional reputa- 
tion; and 


d. awards him costs, reasonable attorneys's fees, 
and such further relief as the Court may deem 


proper. 
Dated at Hartford, Conn., this llth day of September, 1973. 


Plaintiff 


ae « pi” SOY Meo 


Karl Fleischmann 
Satter, Fleischmann & Sherbacow 
His attorneys. 


We hereby enter our appearance 
for the Plaintiff in the above 
entitled action. 
ia ai 4 
Kant Gta te 
Karl Fleischmann 
Satter, Fleischmann & Sherbacow 
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UNITED STATES DISTRICT COURT 
FOR THE 
DISTRICT OF CONNECTICUT 
ROGER di LEO : CIVIL ACTION FILE 
NO. H-162 
vs. 
RICHARD GREENFIELD, 
SHIRLEY KLIGERMAN, 
EUGENE SWEENEY, 
DANIEL ARNOLD, 
DONALD HARRIS, 
BARRY GREENE, ALL MEMBERS OF THE 
BLOOMFIELD BOARD OF EDUCATION, : 
AND HERBERT CHESTER, SUPERINTENDENT 
OF BLOOMFIELD SCHOOLS : 
Defenda its 3 December 13, 197% 
ANSWER 

l. d.e to the allegations of Paragraphs 1, 2 and 10, the defendants 
are without knowledge or information sufficient to form a belief as to the truth 
thereof and, therefore, leave the plaintiff to hie proof, 

2. Paragraphs 3, 4, 3, 7 #0 8 are admitted. 

3. Paragraphs 6 and 9 are denied. 


—_—_—_—$_$_—$_—$——$ 


LEO ROSEN 
Attorney for the Defendants 
750 Main Street 
Hartford, Connecticut 06103 
CERTIFICATION 
This is to certify that « copy of the foregoing wae mailed this 13th day of 


December, 1973 to Kari Fleischinann, Esquire, Satter, Fleischmann & 


Sherbacow, 60 Washington Street, Hartford, Connecticut and Thomas 


Sullivan, Esquire, Vause & Sullivan, 410 Asyium Street, Hartford, 


Conaecticus. 


UNITED STATES DISTRICT COURT 


DISTRICT OF CONNECTICUT 


ROGER .diLEO, 
Plaintiff 
CIVIL ACTION NO. H-162 


vs 
MOTION FOR SUMMARY JUDGMENT 


RICHARD GREENFIELD, ET AL, 
Defendants 


In accordance with Rule 56, Fed. R. Civ. Proc., the Plain- 
tiff claims that there is no genuine issue as ‘to any material 


fact and that he is entitled to judgment as a matter of law. 


Daced at Hartford, Connecti: 1t, this 9th day of January, 1974. 


PLAINTIFF 


Ee eee eee ae ee re eee 
Karl Fleischmann 


Satter, fleisch ann & Sherbacow, 
His Attorneys 


CERTIFICATION OF SERVICE 
This is to certify that a copy of the foregoing has this day 


been mailed to Leo Rosen, Esq., 750 Main Street, Hartford, Conn. 


Karl Pleischmann 
Commissioner of the Superior Court 


NOTICE OF MOTION 
Please take notice that the undersigned will bring this 
motion on for hearing before the United States District Court at 


450 Main Street, Hartford, Connecticut, on Monday, January 2¢. 


1974, at 10:00 o'clock in the foronoon or as soon thereafter io 
counsel may be heard. 


Dated at Hartford, Connecticut, this 9th day of January, 1974. 


PLAINTIFF 


By 


Karl Fleischmann 
Satter, Fleischmann & Sherbacow, 


Bis Attorneys 
(Doc. 7, pg. 1] 
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kia 23g on PM TY 
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UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 


ER diLE 
ROG. iLEO hy: 
-vs- : -* Civil Action No. H-162 


RICHARD GREENFIELD, et al 


RULING ON CROSS MOTIONS 
FOR SUMMARY JUDGMENT 

The plaintiff, a tenured teacher, formerly employed in 
_the Bloomfield, Connecticut public school system, has brought 
this civij rights actionagainst the individual memt rs of the 
Bloomfield Board of Education and that Town's Superintendent 
of Schools. He seeks a declaratory judgment to the effect 
that he was unlawfully terminated from his teaching position 
by the defendants, reinstatement to his former position, 
and monetary damages to compensate for his lost wages and 
resulting injury to his professional reputation. The parties 
have each filed cross-motions for summary judgment pursuant 
to Rule 56(a) and (b), Fed. R. Civ. P. Both motions are 
denied without prejudice. 

A recitation of the facts is unnecessary for the purposes 
of this ruling. The dis,ute focuses clearly and sharply upon 
the content of an in-class verbal exchange between the plain- 
tiff teacher and Miss Dori Ann Janis, a fourteen year old 
pupil in his Spanish class. The defendants' version of the 
facts surrounding the verbal exchange, based upon the testi- 


mony~ of Mrs. Janis, mother of Dori Ann, at a hearing before 
App. pg. 10 


[Doc. 16, pg. 2] 


the Bloomfield Board of Education on July 10, 1973, is as 


follows: 


. « « Mr. Dileo apparently told the children 
not to cc ‘p to his desk. I don't know what 
he was dvin up there, but she had a question 
and she is persistert and went. 


“He said to her, you know, to go hack to her 
seat, I am not going to help you. She said, 

"You have got to help me, that is what you are 
here for.' He said to go back to her seat. She 
went back to her seat and then he stood and came 
to the front of the class and he said, ‘Miss 
Janis, you can tell your mother to go to heli, 
r_ friends to fo 
to hell, you can tell i go to heil.” 
(Emphasis added). (Tr. 57). 


The plaintiff's version of this same experience is strik- 
ingly different. According to him, the incident occurred ac 


a time when the “classes were passing." Plaintiff testified: 


"I told DoriAnn Janis who was up at my desk, 
to take her sezt. After I got class started 
I would hear her problem, her question. She 
didn't want any part of that. She wanted her 
problem taken care of right then and there, 


"I insisted that she take her seat and she 
did very unhappily. When she was at her seat, 
she mumbled various things, whicn I did not 
hear. One that I did hear was that you can go 
to hell, to me. I could have chosen not to 
respond to it or to respond to it. I chose to 
respond to that statement of hers. 


"So, then what I said . . . was this. 


, . . Miss Janis, maybe you tell your mother 
to go to hell, maybe you tell your father to go 
to hell, maybe you tell your iriends to go to 


hell, but you are not poing to tell me to go to 
hell.'" (Emphasis added). (Tr. 113). 


App... pg. Li 


wih “3 ’ 


[Doc. 16, pg. 3] 


The testimony developed at the hearing before the Board 
of Education was not limited to the particulars of this one 
incident. It encompassed pri. r enings related to this 
teacher, which allegedly indi an overall deterioration 
in teacher-student relationship. The incident between Miss 
Janis and the plaintiff appears to have been an important 
factor, which precipitated the Board's decision to take the 
termination action when it “id. Unfortunately, the, pupil, 
Miss Janis, did not testify at the hearing, and the Board 
was therefore denied the opportunity to weigh the plaintiff's 
testimony against that of his accuser, ta whom the remark 
was allegedly made. The plaintiff denies having told Miss 
Janis to “go to hell,” but claims merely to have used that 
phrase in an altogether different context, and a sharp con- 
flict in credibility exists. 

It is well settled that summary judgment is not warranted 
simply because all parties have filed cross-motions, repre- 
senting that there are no genuine issues of material fact 
and that each is entitled to judgment as a matter of law. 


Walling v. Richmond Screw Anchor Co., 154 F.2d 780, 784 (2d 


Cir.), cert. denied, 321 U.S. 870 (1946). "Good sense and 
sound theory, if these be distinguishable, combine to pro~ 
duce the rule. Good sense, because neither a single motion 


nor multiple motions can dissipate factual issues." 6 J.. Moore 
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Federal Practice ¢ 56.13, at 2248 (1971 ed.). See also 


Americar Mfg. Mutual Ins. Co. v. American Broadcast ing- 


Paramount Theatres, Inc., 388 F.2d 272, 278-280 (2d Cir. 
1967); Union Insurance Society v. Gluckin & Co., 3535 F.2d 
946, 952 (2d Cir. 1965). “Soune theory . . . becasuse a par- 
ty entitled to summary judgment must bear the burden of es- 
tablishing the indisputability of the facts which warrant 
judgment in his favor." 6 J. Moore, Federal’Practice, supra. 
* The detendants have clearly failed to sustain chs burden. 
In a situation such as this, where the exact words used 
are crucial and where a person stands to lose both his posi- 
tion and standing within professional circles, basic princi- 
ples of fairness require that fact-finders have the oppor- 
tunity to base their decision on first-hand testimony. Too 
much may be lost in the “translation” of hearsay repeated 
to permit the parents of the complaining students in ques- 
tion to testify on behalf of their child +n, absent any ex- 


1/ 
ceptional circumstances, which do not exist here. 


". . ,. there is nothing to indicate that the 
Board had any valid basis for dispensing with 
confrontation of the accusing witness or his 
cross-examination. Since critical facts were 
in dispute and since their resolution could 
lead to expulsion, the lack of confrontation 
and cross-examination, in the absence of any 
justifying circumstances, denied plaintiff due 
process of law." DeJesus v. Penberthy, 344 F. 
70, 76 (D. Conn. 1972). 


1/ The Superintendent of Schools expressed reluctance to 
bring to the hearing students of Junior High School age (12- 
13 years). 


App. pg- 13 


(Dew. ic, pg. 5) 


The plaintiff in the present case does not, of course, 
have the ourden or proving that he did not make the alleged 
disparaging and uncalled for remarks, which were the subject 
of the hearing before the Board of Education. In a techni- 
cal sense, he need only establish > violation of his consti- 
tutional right to procedural fain in order to be entitled 
to a declaration that his termination denied him his right 
to due process of law. The plaintiff, however, has sought 
reinstatement to his teaching post and monetary damages, as 
well as a declaratory judgment that he was denied procedural 
due process. 

Furthermore, the Board has not indicated what factual 
findings it made on the controversial issues, which might 
support its cecision to terminate the plaintiff's tenure. 
Whether or not its actions relied upon adverse findings 
against diLeo on the "Janis, DeLorenzo and Holbrook" inci- 
dents is not clear; it may have relied solely on other eyi- 
dence in the case, relating to his allged lack of profes- 
siona. attitude. 

“A second infirmity of the Board's procedures in 
this case concerns the absence of findings. The ex- 
pulsion vote came on a motion that failed to identify 
any grounds for the Board s action. It was simply a 
motion to expel. It has long been a principle of ad- 
ministrative law that agency action must rest on a 
specified basis ‘set forth with sv -h clarity as to 
be understandable.’ S.E.C. v. Che...ry Corp., 332 U.S. 
194, 196, 67 S.Ct. 1575, 1760, 91 L.Ed. 1995 (1947). 


And reviewing courts must judge the propriety of ad- 
ministrative action ‘solely by the grounds invoked 


by the agency.'' DeJesus v. Penberthy, supra at 76. 


App. pg. 14 


The circumstances of the present case require that any 
summary judgment ruling which would either affirm the Board's 
actions or reinstate the plaintiff, .be held in abeyance until 
the Board of Education of the Town of Bloomfield has had the 
oppo: -unity to hold a new hearing consistent with the cri- 
teria set forth in DeJesus v. Penberthy, supra. 

Accordingly, the parties’ cross-motiow for summary judg- 
ment are denied without prejudice, and the defendants are 
.ordered to give the plaintiff a new hearing vithin thirty 
(30) days. 

SO ORDERED. 


Dated at Hartford, Connecticut, this 28th day of March, 


1974. J) 


T. Ennct Clarie 
Chief Judge 


App. pg. 15 


UNITED STATES DISTRICT CouR? 


DISTFICY OF CONNECTICUT, 5. conn 


ROGER diLEO 


-vs- Civil No. H-162 


RICHARD GREENFIELD, et al 


FINAL RULING ON CROSS MOTIONS 
” FOR SUMMARY JUDGMENT 


This case comes before the Court on the plaintiff's re- 
newed motion for summary judgment, pursuant to Rule 56, Fed. 2. 
Civ. P. The parties represent that there are no genuine issues 
of material facts to be itigated and that ecdch is entitled 
to judgment as a matter of law. The plaintiff was a tenmed 
teacher in the Bloomfield School System, who alleges tht 
he was not afforded proceduxa) .uve process of law, been ue 
his employment was unlawfully terminated under § 10-15) (1) (6), 
Conn. Gen. Stat. He claims that: (1) the state statute is 
uncons”itutional because it is too vague, and did not pe-- 
mit him to conform his conduct as a teacher to the requircd 
educational standards; (2) the particulars specified in the 
Board's official notices of June 21 and July 2, 1973, were 
inadequate and they failed to afford him sufficient notice 
of the charges; (3) the School Board meetings of July 10 and 
July 23, 1973, unlawfully permi: ed the admission of hearsay 


evidence agains* him on critical issues; (4) student records of 


the complaining witnesses were denied to him, so that he was 
unable to confront and properly cross-examine witnesses wie 
testified against him; and (5) the Board's letter of dismiss- 
al on August 1, 1973, did not identify lawful grounds for the 
Board's dismissal action. The plaintiff now requests that the 
Court find that his job termination was illegal. He would 
have the Court reinstate him to his former position, grant 

an award of damages for lost wages to date and maney damages 
for loss to his professional reputation, together with an al- 
lowance for costs and attorney's fees. The Court finds that 
the plaintiff was afforded an adequate hearing on May 20, 
1974 and June 5, 1974 and due process of law; accordingly, 
his complaint is dismissed and the relief requested is denied, 
except that the plaintiff shall be entitled to recover sciucl 
loss of salary during the period beginning with the date of 
the attempted unlawful termination, to the date of the lawfui 


termination, June -18, 1974. 


Rackground 
This suit was originally brought by the plaintiff on 
September 13, 1973, under the authority granted in the Civil 
Rights Act, 42 U.S.C. § 1983. He claims, that as a tenured 


teacher in the Bloomfield Public School System, he was un- 


lawfully terminated from his position in the language cepart- 


ment of th junior high school. He represents thai: he wes 
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deprived of < fair hearing anc denied due process rights 
guarantced to him under the fourteenth amendment to the fed- 
eral constitution, because the School Board failed to pro- 


perly advise him of the specific charges as provided under 


§ 10-151(b) of the Connecticut General Statutes. Subject mat- 


ter jurisdiction is authorized under 28 U.S.C. § 1343. 
The state tenured teacher statute applicable here, 


§ 10-151(b) provides: 


"Beginning with and subsequent to the fourth 
ycar of continuous employment of a teacher by a 
board of education, the contract of employment 
of a teacher shall be renewed from year to year, 
except that it may be terminated at any time for 
one or more of the following reasons: (1) Ine/fi- 
ciency or incompetence; (2) insubordination against 

asonable rules of the board of education; (3) 
moral misconduct; (4) disability, as shown by coin- 
petent medical cvidence; (5) elimination of tlic 
position tc which the teacher was appoinied, if no 
other position exists to which he may be appointed 
if qualified; or (6) other due and sufficient cause: 
provided, prior to terminating a contract, a board 
of education shall give the ceacher concerned a writ- 
ten notice that termination of his contract is under 
consideration and, upon written request filed by 
such teacher with such board within five days after 
receipt of such notice, shal}-within the next suc- 
ceeding five days give such teacher a statement in 
writing of its reasons therefor. Within twenty days 
after receipt from a board of education of written 
notice that contract termination is under considcra- 
tion, the teacher concerned may file with such board 
a written request for a hearing, which such board 
shall hold within fifteen days after receipt of such 
request. Such hearing shali be public if the teacher 
s0 requests or the board so designates. The teacher 
concerned shall have the right to appear with counsel 
of his choice at such hearing, whether public or pri- 
WOt@s 6 o « 0" 


“ 


(Doc. 20, pg. 4] 


The state law provides that any aggrieved teacher has the 
right to appeal the * sard's decision, within thirty (30) days 
from the date thereof, requesting a judicial review by the 
State Court of Common Pleas for the county_or judicial dis- 
trict in which the board is located. No such state appeal was 
ever filed in this case. 

The literal letter of the statutory state law, which 
pro. -es for dismissal procedures for a tenured teacher such 
as the plaintiff, was not initially followed by the superin- 
tendent of schools. No written notice was first given, stat- 
ing that contract termination was under consideration. How- 
ever, the practical effects which followed a‘ter the June 21, 
1973 dismissal notice, did not thereafter materially affect 
the sequence of hearing procedures which followed, as pro- 
vided by law. (Defendant's Exhibit 1). 

The plaintiff, by his letter of June 26, 1973, promptly 
requested a hearing before the School Board on the charges 
pursuant to § 10-151(b), Conn. Gen. Stat. He demanded that 
the Board particularize in writing the alleged unprofessional 
conduct of which he was accused and specify the poor practices 
claimed in his relationship with the students. The plaintiff 
simultaneously advised in that same letter that he had re- 
tained lep-! counsel, who would represent him in all future 
matters co. . “ted with his alleged unlawful firing. (Dcfen- 


dant's Exhi! 2). 


App. pg. 19 


t% 


(Doc. 20, pg. 5] 


The Bloomfield Board of Education scheduled a hearing 
on July 1¢, 1973, at which the plaintiff with his counsel 
appeared, together with an observer from the American Federa- 
tfon of Teachers. At no time prior to the commencement of 
the hearing itself, did the plaintiff or his counsel protest 
on the record that there was any defect in the notice of dis- 
missal. Neither did counsel request a delay because he con- 
sidered the inadequacy of the notice given to prejudice hic 
ability to defend against the accusations and charges. In 
fact, the plaintiff's counsel actively participated in the 
heering and cross-examined the witnesses, who testifed at 
the July 10th and July 23rd Board hearings. The transcript 
of the continued hearing on July 23, 1973, was 172 pages 
long, compared with the 73 pages at the first hearing. ‘The 
plaintiff's counsel during that intervening period had an 
adequate opportunity to weigh and evaluate the case against 
his client and to fully prepare his defense. He not only 
cross-examined the witnesses, but also called witnesses in 
behalf of his client, including the plaintiff, who testified 
at length at the July 23rd hearing. 

On August 1, 1973, the Chairman of the Board, Richard 
Greenfield, notified the plaintiff's attorney by letter that 
the Board had voted to terminate the plaintiff's employment 


1/ 
with the Blom field Public Schools. It further advised that 


App. pg. 20 


[Doc. 20, pg. 6] 


a copy of the hearing transcripts would be forwarded, upon 


their receipt from the recorder. The plaintiff thereupon 


filed this court action on September 13, 1973, claiming in- 
adequate notice of the charges, the admission of prejudicial 
hearsay statements, and failure of the Board to make faccual 
findings to justify its action. 

At the first court hearing, the parties filed cross- 
motior- for sumnary judgment basing the claims on inadequate 
notice of the charges, the admission of remote hearsay evi- 
dence, and an absence of findings upon which the Board's dis- 
missal action was based. The Court found that one phase of 
the critical testimony offered, against the teacher charged 
him with using improper and unsavory language toward one of 
his pupils, and that this evidence was totally based on hear- 
say. Furthermore, it materially detracted from the plaintiff's 
professional reputation as a classroom teacher and c ‘d make 
it difficult for him in the future to get other employment 
and pursue his chosen profession in life. Where government 
employment is involved, the reasons for separation could have 
important consequences in obtaining future employment aud 


damage his standing and associations in his community. 


"Where a person's good name, reputation, honor, 
or integrity is at stake because of what the govern- 
ment is doing to him, notice and an opportunity to 
be heard are essential." Wisconsin v. Constantineau, 
400 U.S. 433, 437 (1971). 


Also sce, licNeill v. Butz, 480 F.2d 314 (4th Cir. 1973). 
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Basic fairness requires that the Board and the teacher 
should have the opportunity to confront and cross-examine 
the complaining witnesses. No valid reason exists why students 
of junior high school age should not be considered as having 
the maturity to testify for themselves. Their personal in- 
volvement was already apparent by their submission adfartie 
ten petition to the superintendent. It indicated their will- 


ingness co act without personal embarrassment or harmful emo- 


tional sensitivity. 


{The Disccyssion of Factual Issues which covers 
pages 7 through 22 of this final ruling is omitted 
—---@s it has no-bearing upon this appeel.] ae aeons +H 


Discussion of Law 

The Court's function in this case involves procedural 
due process; its authority is not administrative in nature, 
but judicial. Tne Board on the other hand, in this instance, 
is an administrative agency acting in a quasi-judicial capa- 
city. The Court has no right to set the standards of »olicy 
concerning the competency of teachers employed in the Bloom- 
field School System. Those are the School Board's duties and 
they require evaluation of personnel, enlightened teacher 
supervision and continuing executive direction of the school's 
programs designed to accomplish declared educational shjee- 
tives. In carrying out its task, the Board's primary duty 
is to provide excellence in education, for the children it 


teaches. 


“Judicial interposition in the operation of 
the public school system of the Nation raises 
problems requiring care and restraint . . .. By 
and large, public education in our Nation is 
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committed to the control of state and local au- 
thorities. Courts do not and cannot intervene 

in the resolution of conflicts which arise in 
the daily operation of school systems and which 
do not directly and sharply implicate basic con- 
stitutional values." [Epnerson v. Arkansas, 393 
U.S. 97, 104 (1968) (footnote omitted). 


However, the dismissal of a tenured teacher must have 


some factual and rational relationship to the improvement 


of the educational system and must be carried out within the 
structure cf state law, with sensitivity at all times to the 
observance of constitutioial due process. 

“A written contract with an explicit tenure 

provision clearly is evidence of a formal under- 

standing that supports a teacher's claim of en- 

titlement to continued employment unless suffi- 

cient 'cause' is shown." Perry v. Sindermann, 408 

U.S. 593, 601 (1972). 

The Connecticut law, § 10-151(b), Conn. Gen. Stat., sets 
out the guidelines for teacher removal procedures. The plain- 
tiff-teacher alleges that this procedural due process as pre- 
scribed was not afforded him and that because of its vagueness 
the statute itself does not provide substantive due process. 
The procedural claim is based on the representation that the 
Boarddid not give him adequate notice «.’ the specific reasons 
for his dismissal. 

", . . » The Fourteenth Amendment forbids the 

State to deprive any person of life, liberry or 

property without due process of law, Protected 


interests in property are normally 'not created 
by the Constitution, Rather, they are created and 
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their dimensions are defined' by an independent 
source such as state statutes or rules entitling 
the citizen to certain benefits. Board of Regents 
vy. Noth, 408 U.S. 564, 577 (1972). 


“Accordingly, a state employer who under state 
haw, or rules promulgated by state officials, has 
a legitimate claim of entitlement to continued em- 
ployment absent sufficient cause for discharge may 
demand the procedural protections of due process, 
Connell v. Wigsinbotham, 403 U.S. 707 (1971); Vei- 
man _v. Updesraff, 344 U.S. 183, 192 (1952) 
Arnett _v. Kennedy, 416 U.S. 134 (9/4) . 2... 
Goss v. Lopez, 43 U.S.L.W. 4181, 4183 (Jan. 22, 
1975). 


The plaintiff claims that the state statute under 


which he was charged, § 10-151(b)(6) is unconstitutional be- 


cause of vagueness. While sub-section (b)(6), which reads 
“other due and sufficient cause" standing alone is vague, 
the remaining portion, which mist be considered in the 
whole, provides that upon request the Board "shall within 
the next succeeding five days give such a teacher a state- 
ment in writing of its reason therefor." 

In fact Defendant's Exhibit 1, the superintendent's 
letter of employment termination, sets out the nature of 
the charges when it said: 

“This action is taken on the basis of unprofes- 
sional conduct on your part in the performance of 
your duties. Specifically, after two conferences 
with you in regard to your relationship with stu- 
dents, and being cautioned by Mr. Cronin and my- 


self, you continued to evidence poor praccices in 
,our relationship to students." (Emphasis added). 
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y e an experienced lawyer's specifications might have been 
narrowly drawn and pointedly Stated, the plaintiff personally 
knew what he had recantly discussed in conference with the 
principal and the superintendent about his attitude and con- 


duct. After reading the letter, he was fully aware of what 


was at issue. Even accepting, arguendo, the plaintiff's claims 


that the notice and specifications prior to the first hear- 
ing were not sufficiently explicit to enable him to prepare 
for that hearing, certainly this could not be said as to the 
second set of hearings ordered by the Court, Daiilinamada, Fie 
conclusion of the latter hearings the Board offered to ad- 
journ to an indefinite date and allow the plaintiff such addi- 
tional time as he might require to prepare a defense. The 
plaintiff's counsel refused the offer of a ntinuance. In 
so doing, the Court finds that he waived any valid claim to 
any iaperfection in the adequacy of the notice of hea. "-g or 
any prejudice that might be legitimately claimed in pre,ar- 
ing his defense. 

The Board chairman requested that the plaintiff take 
the witness stand and testify in his own defense, but his 
counsel refused to permit him to do so. (Tr. 255). The Court 
finds from the overall circumstances that the plaintiff's 


defense was not materially impeded and any inadequacies in 


the original notice for the first hearing, if any existed, 


were cured, so that the plaintiff was not prejudiced at the 
second hearing as ordered by the Court. Sec, Simard v. Poard 
of Educetion of Town of Groton, 473 F.2d 988, 994 (2d Cir. 
1973). 


The hearsay testimony which the Court found to be poten- 


tially detrimental to the plaintiff's professional reputation 


as offered at the first hearing was eliminated in the Court- 
ordered hearing. The School Board's original failure to mue 
factual findings on the issues was also corrected. The issue 
before the Court now is not whether the Court would have 
reached the same conclusions as the Board, but whether the 
factual record supports their final action. 

It is the plaintiff's burden to prove his allegations 
by a preponderance of the evidence. The Board nust judge the 
credibility of the witness and decide the factual issues for 
itself. The Court finds that the transcript of the sccond hear- 
ing, does support the Board's findings. The final dismissal 
action taken by the Board by its letter of June 18, 1974, is 
supported by the evidence. 

The plaintiff has not been denied substantive due process 
because of any unconstitutional vigueness in the application 
of the state statute as alleged; nor was he ~cjudiced by a 
lack of opportunity to defend against the charges. He was 


offered che opportu: ty to present «11 rele.ant evidence at 


a@ public hearing and declined. The Board's final dismissal 


action was not arbitrary, unreasonable, or an abuse of its 


discretion. Conley v. Board of Education, 143 Conn, 488 (1956) 
Tne Court does find however, that the plaintiff is en- 
titled to be paid by the lown of Bloomfield for his services 
as a teacher at the Bloomfield junior High School from the 
date of his original discharge at the end of the 1973 school 
year to June 18, 1974, the date of his lawful discharge, at 
a salary rate commensurate with that which his normal salary 
would have been for that period, less any earned income in 
mitigation of damages, together with costs of court. The 
plaintiff's request for counsel fees is denied. The Court 
finds that the Board of Education acted in good faith throuzh- 
out these procecdings. See, Stolberg v.Members of Bd. of Tr. - 
for State Col. of Conn., 474 F.2d 485, 490 (2d Cir. 1973). 
Absent ~.~cement by counsel on a computation of damages, the 
matter will be assigned for further hearing February 18, 1975. 


SO ORDERED, 


Dated at Hartford, Connecticut, this 4th day of Febru- 


ite 
ff e- 7 Me 
— — Emnet Le 


Chief Judge 
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UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 


ROCER diLEO 


-vs- 3 Civil No. H-162 
RICHARD GREENFIELD, et al 


RULING ON HEARING IN DAMAGES 


On February 4, 1975, this Court granted summary judg- 
ment in favor of the plaintiff to recover damages for the 
unlawful termination of his employment as a Spanish lang- 
wage teacher in the Bloomfield School system. The Court 
found that the amount of recovery should be establ ‘sed by 
computing the annual salary provided by the contract, for 
the fiscal period commencing with the unlawful discharge on 
August 1, 1973, to the date of his legal termination on June 
18, 1974, minus any earned income during that period in miti- 
gation of damages. 

The plaintiff represented at the court hearing, that 
his annual salary for the 1973-74 year would have been 
$12,65 Since the legal cut-off date, June 18, 1974, oc- 
curred three working days prior to the end of the 1973-74 
school year, he agreed that this 3-day multiple, times the 
daily wage of $69.34, $208.02, should be deducted from the 


(Doc. 21, pg. 1) App. pg. 28 


total year's salary. Th/s would make the net amount of 
damages due the p) inciff, $ 45.98, in addition to taxable 
costs. 

The defendants, on the othey hand, charge that the 
plaintiff had a legal duty to minimize these damages, by 


seeking other commensurate employment. They claim that the 


plaintiff failed to do this and that his allowable damages 


should therefore be mitigated by deducting those losses 
which he could have reasonably avoided. 

DiLeo previously taught French, Spanish and Italian 
during the years 1963-64 and 1965-69, at the Stockbridge 
School in Stockbridge, Massachusetts. In 1964-65, he taught 
French and English {n Bogota, Columbia, S.A.; and during 
1969-73, he taught French and Spanish in the Bloomf!e: 
Connecticut High and Junior High Schools. (Plaintiff's Exhi- 
bit B). 

1»-edlately after his unlawful dismissal in Bloomfield, 
on August 13, 1973, he sent out six job applications for 
teaching positions in the Hartford area. None of these were 
productive of employment. On September 12, 1973, he applied 
at the Goethe Institute in Passau, Germany, as a prospective 
student to study the German language. His application there 
was accepted on September 18, 1973, and he registered as a 
student for the period ending Dec er 31, 1973, and forth- 


with proceeded to Germany. At no time did he ever attempt to 


register for teacher employment at any state employment of- 
fice; nor did he wis inquiry of the State Department of 
Education employment agency to procure work. While in col- 
lege as an undergraduate, he had never studied German. How- 
ever, he decided at this time that the addition of another 
language might make his professional linguistic teaching tal- 
ents more in demand. He noted that the Bloomfield Board of 
Education was planning to add Italian and German to the cur- 
riculum and stated tt he considered applying there, not- 


withstanding the circumstances surrounding his job towebnatded 


On January 1, 1974, he did not registered again at the 


Goethe Institute for the winter quarterly period because his 
attorney had advised him, that he might be required to return 
in short notice for a second School Board hearing, relating 
to his dismissal and he should hold himself open for such a 
call. On March 28, 1974, the Court did order a new board hear- 
ing to be held within thirty days: and this order was complied 
with by hearings held on May 20, 1974 and June 5, 1974. From 
January 1, 1974 to the end of April, 1974, diLeo continued to 
remain a resident in Passau, Germany. The reason «hich he 
gave for staying there was Lecause he was “picking up" the 
speak! g * : German language by living in a German language 
environment. 

He stated that he had applied for one or two jobs while 


in Germany, but was unsuccessful. Teaching jobs in Germany 


could not be procured, except on a teacher-exchange basis, 
when previously arranged with other school boards within the 
United States. He also considered changing his profession 

at one point and applied for admission to *.1e London Film 
School. He felt that with an expected poor recommendation 
from the Superintendent of the Bloomfield Schools, as a re- 
sult of his firing, his chances for prospective employment 
in the teaching field were minimal. While in Germany, he did 
.write one letter to Trinity College, in Hartford, seeking 


employment in the language field, but received no favorable 


respors e. 
Discussion of the Law 


In calculating damages in this case, the Court mst 
determine whether or not the plaintiff unreasonably removed 
himself from the job market, by residing outside the coun- 
try in Passau, Germany, notwithstanding that his personal 
reason was to broaden his German language background. The 
Court is of the opinion that in large measure he did unrea- 


sonably limit his availability during this perica. 


"The correct rule is that where the discharged 
employee has not used ‘reasonable diligence’ to 
find other suitable work, the judgment will be re- 
duced by the amount he would have been able to 
earn if he used ‘reasonable diligence.'" United 
Protective Workers v. Ford Motor Co., 223 F.2d 49, 
52 (7th Cir. 1955). 


[Doc. 21, pg. 4] 


See also, De Arroyo v. Sindicato De Trabajadores Packing- 
house, 302 F.Supp. 224, 229 (D. Puerto Rico 1969), rev'd on 


other grounds, 425 F.2d 281 (lst Cir. 1970), cert. den., 400 


U.S. 877 (1970). 
The rule of damages is spelled out clearly in 22 Am. 


Jur, 2d, Damages § 33, which states in part: 


"All that is required of the nondefaulting 
party—in measuring his damages—is that he 

act reasonably so as not unduly to enhance 

the damages caused by the breach. If the 

court determines that he has not acted reason- 
ably to avoid damages, the actual award of dam- 
ages will be reduced by the amount which could 
have teen reasonably avoided. On the other hand, 
if the court decides that the nondefaulting par- 
ty has made reasonable efforts to minimize de- 
fendant's damages, the award will not be limited 
by the doctrine of avoidable consequences. Since 
the primary question is one of the reasonableness 
of the action of. the nondefaulting party, e-ch 
case must necessarily turn on its own facts." 
(footnotes omitted). 


"The plaintiff had a duty to mitigate damages, 

and this duty requires the damages to be re- 

duced not merely by what he actually earned but 

also by what he reasonably could have earned had 

he chosen to work." Glazer v. Glazer, 278 F.Supp. 

475, 484, (E.D. La. 1968). (footnote omitted). 
Cf., Regler v. Board of Ed. of Bearden Sch. Dist., 447 F.2d 


1078, 1081 (8th Cir, 1971); and Rolfe v. County Board of 
Education of Lincoln County, 391 F.2d 77, 81 (6th Cir. 1968). 
The Court is not unmindful of the fact that the termin- 


ation of the plaintiff's teaching job in August made it very 


difficult for him to find new employment. Furthermore, the 


added circumstance of his being fired from his position 


made the burden much greater. Nevertheless, substitute for- 


eign language teachers were scarce and in great demand. How- 
ever, it should be noted the; the salary for substitute- 
teachers in the Hartford area is generally $20.00 per day, 
as against $69.34 per day, when computed on the basis of 

an annual contract. 

When the plaintiff completely removed himself fron 
the normal teaching job market area of Massachusetts, Con- 
necticut and New York and flew to Germany, it cannot be rea- 
sonably said, that he continued to search faithfully and dili 
gently for work and was not able to find any. While the evi- 
dence disclosed that before he left for Germany, he did at- 
tempt to make some effort to obtain employment, thereafter 
his efforts were greatly limited. Thus, it becomes necessary 
that this Court reduce his claimed damages, so that they 
will be consistent with the evidence. 

Monetary damages in a case such as this, cannot be con- 
puted with scientific accuracy, as ‘> the number of days and 
dollars which should be declared to be owing. The Court is 
of the opinion, that because of the plaintiff's lack of 
reasonable diligence in attempting to find other employment, 


during part of the contract period, the total salary should 


be reduced by fifty per cent (50%); and finds that the 
plaintiff recover $6,327.00, together with statutory in- 
terest from February 4, 1975, the date of entry of the sum- 


mary judgment, and taxable costs. SO ORDERED. 


Dated at Hartford, Connecticut, this 25th day of April, 
1975. 


FHA) pk 
——T> Emmet Clarie 
Chief Judge 
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US.515"% CT COURT 
S21 KO, CONN DISTRICT OF CONNECTICUT 


ROGER diLEO 


vs. 


RICHARD GREENFIELD, et al 


This action came on for consideration by the Court 
by the Honorable T. Emmet Clarie, Chief United States District 
Judge; 

And the Court, after having filed its Memorandum on 
February 4, 1975, granting suwuary judgment in favor of the 
Plaintiff, and, after further hearings on damages, the Court 
filed its "Ruling On Hearing In Damages" on April 25, i975, 
finding for the Plaintiff in the amount of $6,327.00, with 
statutory interest from February 4, 1975, and taxable costs; 

It is accordingly ORDERED and ADJUDGED that the 


Plaintiff recover the sum of $6,327.00, together with Ree | 


interest from February 4, 1975, and taxable costs. 


Dated at Hartford, Connecticut, this 28th day of 


April, 1975. 


SYLVESTER A, MARKOWSKI 
Clerk, United States District Court 


Y AHI 
oe in- os: ft ial 
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(Doc. 22, KF. 


UMITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 


vs. 


) 
) CIVIL ACTION NO. H~-162 
) 
) 


STIPULATION: RECORD ON APPEAL 
ICHARD GREENFIELD, ET AL } 


In accordance with Rule 1l of the Rules of Appellate 
Procedure, the parties stipulate as follows: 

In its consideration of this case the District Court 
had before it transcripts of hearing~ conducted before the 
Bloomfield Board of Education on July 10 and July 23, 1973, and 
May 20 and June 5. 1974. These transcripts were not formally 
labeled exhibits but were treated as such. 

_2- The only portion of said transcripts necessary for 
consideration of the issues raised on this appeal are the 
annexed three letters which were introduce 


Education hearing May 20, 1974. 


n~ 
Dated at Hartford, Conn., this /¥ day of June, 1975. 


Plaintiff, Appellant 


By. 


Karl Fleischmann, Partner 
Satte-, Fleischmann & Sherbacow 


Defendants, Appellees 
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Herbest Chester 
Supemntendent of Scheeis June 21, 
-Josepi H. O'Donnell 
Ae ers laal buyer aisaceai 


Mr. Roger dileo 
Bloomfield Junior High School 
Biloomfieid, Connecticut 66002 


Dear Mr. dileo: 

This letter is official notidication of your dismissal frora the 
Bloomfield Scnool System efiective at the enc of this present 
school year. 


This action is taken on the basis of unprofessional conduct on your 
part in the petformance of your cuties, Speciiically, aiter two 
conferences with you in regard to your reiationship wits stucents, 
d myself, you continued to 


and being cautioned by Mr. Cronin 
nip to students. 


evidence poor practices in your relation 


Yours truly, 


Kaakdf lad 


HERBERT CHESTER 
Superintendent of Schools 


AM... tml 9 or 
rinse lia 0 Xethe7 *L 
Ne) po (TY 


—_—_—_————— 


IP orms tol wen ONT oH F 
Mes Bo, (1Y 
scsiiemaicbeciaentataicnasnait 
June 26, 1973 


Dr. Keroert Chester 
Superintendent of Sohools 
755 Pars Avemie 

Bloouciclc, Connecticus 06002 


Dear Dr. Cuester: 
I at writing in zesponse to your i % ané have bees 
advised tuat on & terured teaccer i have rig 2 x Section 
20-251(0), Conn. Gea. Stats., wiich I wish to a 
Your letter is too general to understax: anG 
tue nature of the reasons For you please ccvice 
ma of tne following: 
(a) Waere, wnen ané wite whom wes a two comfercaces cunjoscciy 
Bele between mysely anc others aaenne & i selatioaship win svuccues? 
(>) Waat was said by each participant 
(0) When did eack of you anc 
{¢) Whas was the caution weich you Gave xc? 


3h atucezts do you 


(e) Waat poor practices in my Felationahip *% 
Claim taas i Lavo evidencec? 


(f) Wnat witnesses aze ticro © any impropex concuct on ay past? 


You should als letter as request for a heasing Sctore 


the Soard of zd 


i you pic 
Gays aiter your receipt of thi 
26,1973). 


They sre autnorized 
coansoted | with ‘your 


Very truly yours, 


K CLK dé U 
KARL FLEISCHMANN E | WO 


i] 
ArresnaY av Law Roger cilLeo 


Barton Fue. econ eens & Sreasacow 


Yo. Ge7-d188 


LN 
SU ERAN 08 PARK AVE. Ged 


Mr. Roger diLeo 

c/o Atty. Karl Fleischn 

Satter, Fleischmann & Saerbacow 
60 Wasnington Street 

Hartiord, Connecticut 06106 


Dear Mr, dileo: 


The Board of Education is meeting tomorrow evening (July 3, 
1973) and at that time they will establish a cate for the hearing 


and you wiil receives notf 40m. 
Your dismissal is predicated on Section 10-151 (0) (6) “otzer 

due and sufiicient cause", speciically, improper conduct towarcs 
students on several occas.ons. 


Very truly yours, 


HERBERT CHESTER 


Superintencent of Schools 


Vol 37 Conn, 
(July 15 
Pe. 


SUPREME COURT 
April Term, 1976 


Jesse Mrroweu. er av. v. Faascis J. Kino er at. 


Action for an injunction restraining the defend- 
ants from continuing the expulsion of the named 
piaintiff from a pubiic school, and for damages, 
brought to the Court of Comunon Pleas in Fairfield 
County and tried to the court, Hanrahan, J.; judg- 
ment for the plaintifis and appeal by the defend- 
eats. Error im part; judgment modified. 


Richard M. Sheiman, deputy city attorney, for 
the appellants (defendants). 
Gerald T. Weiner, for the appellees (plaintiffs). 


Lomaiis, The named plaintiff, a minor, here- 
inafter designated the plaintiff, was permanently 
expelled froin high school as a result of his alleged 
participation in a gang assault upon a student. 
The alleged attack occurred on Septeniber 28, 1972, 
on the grounds of Central High School in Bridge- 
port prior to the commencement of the school day. 
During the period of the plaintifi’s expulsion his 
mother expended the sum of $859 for private school 
tuition. In an action brought to the Court of Com- 
mon Pleas, judgment was rendered in favor of the 
plaintiff enjoining the defendant board of education 
from continuing the expulsion and awarding $350 
to the plaintiff’s mother, Anna Mitchell, who had 
joined personally as a plaintiff in the action. The 
defendants have appealed from that judgment. 


In rendering judgment for the plaintiif, the court 
based its decision solely on the ground that § 10-234 
of the General Statutes, which authorizes a school 
board to expel any student found guilty of “conduct 
inimical to the best interests of the schooi”* and 
under which the plaintiff was expelled, was invalid 
as an illegal delegation of legislative power. The 
legislative power to delegate is not unlimited. To 
be constitutionally sustained, “it is necessary that 
the statute declare a legisiative policy, establish 
primary standards for carrying it out, or lay down 
an intelligible principle to which the administrative 
officer or body must conform, with a proper regard 
for the protection of the public interests «~ th 
such degree of certainty as the nature of tin ase 
permits, and enjoin a procedure under which, by 
appeal or otherwise, both public interest and pri- 
vate rights shall have due consideration.” State v. 

* Generel Statutes § 10-234 provides im pertinent pert: “The beard 
of ehecntion of ony tows may expel trom echesi any pupil regard: 


lems af age whe after © full bearing bo found guilty of conduct 
fmimenaad, tn the bent etenah: af Line otro” 


J, 


2. 


" Stoddard, 126 Conn. 623, 628, 13 A.2d 586. 


Law J. No. 3 
1975) 


Ne 
declaration of legislative policy is contained ia 
§ 10-234; however, title 10 of the General Statutes, 
of which 410-234 is a part, declares tile state's 
special interest in the education of children. It cam 
hardly be doubted that the statute in question was 
enacted pursuant to the policies and aims expressed 
in title 10 and more particulariy articulated ia 
§§ 10-4a and 10-220. Roan v. Connecticut Industrial 
Building Commission, 150 Conn. 333, 339-40, 189 
A.2d 399 


It is true that the modern tendency is liberal im 
approving delegation under broad regulatory 
standards so as to facilitate the operational fume- 
tions of administrative boards or comminsiona, and 
it ia unrealistic to demand detailed staniards which 
are impracticable. Forest Construction Co. v. 
Planning d Zoning Commission, 155 Coun. 66%, G79, 
236 A.2d 917. A statute, however. which foriiis 
or requires conduct in terms so vague that persons 
of common intelligence must necessarily guess at 
its meaning and differ as to its application violates 
the tirst essential of due process. Baggett v. Liullitt, 
377 U.S. 360, 367, 84 S. Ct. 1316, 12 L. Md. 2c 377; 
Connally v. General Construction Co., 269 U.S. a 
391, 46 S. Ct. 126, 70 L. Ed. 322. Laws must give 
& person of ordinary intelligence g reasonable 
opportunity to know what is proiibited so that he 
may act accordingly. Also, if arbitrary awl «iis- 
criminatory enforcement is to be ,revented, laws 
must provide adequately delineated stanlarcis for 
those who apply them. It is a haxie principie of 
due process that a statute is void for vagueness if 
its prohibitions are not clearly defined. See Lan- 
eetia v. New Jersey. 306 U.S. 451, 59 S. Ct. 618, 
L. Ed. 888; sce, generally, note, “The Void-For- 
Vagueness Doctrine in the Supreme Court.” 19 
U. Pa. L. Rev. 67. A vague statute may inhibit the 
exercise of constitutionally protected freeloms hy 
having persons “‘steer far wider of the wniaw/sul 
zone’... than if the boundaries of the foriviriden 
areas were clearly marked.” Baggett v. Buliste, 
supra, 372. 

Distinet from, but often congruent with, the 
defect of vagueness is that of statutory over- 
breadth, that is, where the reach of the statutory 
language, no matter how precise, prohilits conduct 
protected by the constitution. See Zwickler ¥. 
Koote, 389 U.S. 241, 249-50, 88 S, Ct. 391, 19 L. Fal. 
2d 444; Grayned v. Rockford, 408 US. 104, 114, 12 
S. Ct. 2294, 33 L.. Fd. 2 222; nee, generally, nete, 
“The First Amendment Overbreadth Doctrine,” 
Harv. L. Rev. 844. The claim of the plaintiiTs that 
the statutory language of § 10-234 is overbroad newd 
not be discussed in view of the disposition made om 


the issue of vagueness. 
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The court’s decision as to the unconstitutionality 
of 410-234 was not based on its application to the 
defendant. Rather, the court found the statute to 
be invalid as an illegal delega:ion because the \an- 
guage, “conduct inimical to the best interests of the 
school,” was too vague and indefinite to be regarded 
as a standard for expulsion of students. A statute 
must be construed as a whole since particular words 
or sections of the statute, considered separately, 
may be “lacking in precision of meaning to afford 
a standard sufficient to sustain” it. Devaney v 
Board of Zoning Appeals, 132 Conn. 537, 541, 45 
A.2d 828; see Forest Construction Co. v. Planning 
@ Zoning Commission, supra, 679. The “best 
interest” standard has been widely used and weil 
understood in our law; Jn re Appeal of Kindis, 162 
Conn. 239, 243, 294 A.2d 316; however, when 
juxtaposed with “inimical” the standard must be 
examined to determine if it conveys suiliciently 
definite warning as to the proscribed conduct when 
measured by common understanding and practice 
What the phrase “inimical to the best interests” 
may mean to different persons is virtually 
unlimited. The descriptions and illustrations used 
in Webster’s New International Dictionary 
(3d Ed.) to indicate the meaning of “inimical” and 
its synonym “adverse” are numerous and varied. 
Its meaning may range from unsympathetic in ten- 
dency to having the disposition of an enemy. A 
term so varied in meaning is not sufficient to consti- 
tate aefinition, inclusive or exclusive. 


This court is mindful of the comprehensive 
authority of school officials to prescribe and control 
conduct in schools and the need for flexibility and 
reasonable breadth in statutes whieh ruide them in 
their duties and which authorize them to accom- 
plish educational ends. That authority, however, 
must be consistent with constitutional safeguards. 
See Goss v. Lopez, US. , 95 S. Ct. 729, 42 
L. Ed. 2d 725; Tinker v. Des Moines School Dis- 
trict, 393 U.S. 503, 89 S. Ct. 733, 21 L. Ed. 2d 731. 
Section 10-234, when read in the light of the legal 
principles enunciated, is unconstitutionally vague 
on its face. It does not give fair notice that certain 
conduct is proscribed; it makes no distinction 
between student conduct on or off school property, 
during school hours or while school is not in ses- 
sion. It fails to provide any meaningful indication 
as to what range of behavior would legitimately 
subject a student to expulsion. Thus, the time, the 
place, and the nature of student conduct that might 
be deemed “inimical to tho best interests of the 
school” would lie ontiroly within the subjectivo dis- 
eretion of the board of education. A more specific 
legislative standard is required. See Coates v. 


Cincinnati, 402 U.S. 611, 91 S. Ct. 1696, 29 L. Rd. 2d 
214. “(T]he vice to be guarded against is arbitrary 
action by officials. The fact that a particuiar 
instance or action appears not arbitrary does not 
save the validity of the authority under which the 
action was taken.” Nicmotko v. Maryland, 340 C5 
268, 285, 71 S. Ct. 325, 95 L. Ed. 267 (concurmng 
opinion of Frankfurter, J.). Tle court was not ia 
error in concluding that General Statutes § 10-2i+ 
was invalid as an illegal delegatiog of legislative 
power. 


The defendants have assigned as error tlie court's 
award of damages, and both parties have Lriefed 
the issue of the defendants’ immunity from liabsity 
That issue will be treated as presented and brieted 
by the parties. It is the contention of the cerenrl- 
ants that, as the suit was brought against them in 
their official capacity as public oilicers of the town 
of Bridgeport, they are immune from jiability. Tue 
plaintiffs claim that as the defendants were sued in 
their official capacities, the real party in interest 
is the board of education of Bridgeport. The jusg- 
ment is explicit that it is the board that is enjouned 
from continuing the expulsion and that it is tue 
board that is ordered to reinstate the plaintiti in the 
school, “together with a judgment of $850.0) in 
favor of the plaintiff Aona Mitchell.” 


A board of education is an agenc, of the state in 
charge of education in a town. Murphy v. Beriin 
Board of Education, Conn. (36 Conn. L.J., No. 
24, pp. 1, 3); Board of Education v. Board of 
Finance, 127 Conn. 345, 349, 16 A.2d 601. As such 
an agency, it is acting in a governmental, not a 
proprietary, capacity. Norwalk Teachers’ Assn. v. 
Board of Education, 138 Conn. 269, 275-76, 83 A.2d 
482. In functioning under Generai Statutes § 10-234, 
the board is acting in a quasi-judicial capacity. To 
reach a decision, it must weigh eviclence and reach 
conclusions. The determination of issues of fact 
and credibility of witnesses are matters within its 
provinee. Conley v. Board of Education, 143 Conn. 
488, 492, 123 A.2d 747. It is clear that governmental 
immunity is a defense to the liability of the Lboard 
under these circumstances. See Wood v. Sérick 
land, U.S. , 9 S. Ct 992, 999 n.9, 1000, 4: 
L. Ed. 2d 214; Norwalk Teachers’ Assn. v. Boara 
of Education, supra; annot., 33 A.L.R.3d 703-87 
The court was in error in awarding damages to thi 
plaintiff Anna Mitchell. 


There is error only as to the judiement awarding 
damages to the plaintiff Anno Mitchell; the judg 
ment as to her is set aside and ea to her the case it 
remanded with direction to render judgment fo: 
the defendants. 
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